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FAMILY COURT AMENDMENT BILL 2001 
Second Reading 

Resumed from 10 September. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [8.15 pm]:  Members who 
have spoken during this debate have made a number of points; some were philosophical in nature and others 
were technical, and the latter require a response.  First, on the issue of funding, I note what has been stated by 
Hon Peter Foss and what the Attorney General has said in the media and in the other place.  I am advised that the 
issue of extra funding for the Family Court of Western Australia is being examined by a joint commonwealth-
state committee which will report shortly to each of the Attorneys.  The issue of intestacy was raised by Hon 
Peter Foss.   

Reference was made to proposed sections 15(2) and 15(3) of the Administration Act 1903 in schedule 1 of the 
Bill and the circumstance that applies when parties are married, they separate, a spouse ends up in a de facto 
relationship and dies.  Part of that spouse’s estate is intestate - it is not necessary for the person to have a will, 
and a will may not deal with everything - and that part of the estate not covered by the will, according to what is 
set out in the schedule - 

Hon Peter Foss interjected. 

Hon NICK GRIFFITHS:  That is right.  There may be no will or it may be a will that does not deal with the 
whole of the estate.  I am referring to property that is intestate.  The proposed schedule deals with formulae to 
the effect that after two years the de facto in certain circumstances gets 50 per cent, the surviving spouse - the 
parties not having divorced - gets 50 per cent, and after five years the de facto gets the lot.  That would not be a 
difficulty and would not require anything to be done in the circumstance where an application for property 
settlement was pending in the Family Court pursuant to the Family Law Act.  That would be dealt with under the 
circumstances set out in section 79A of the Family Law Act.  I will deal with the issue with which the Family 
Law Act does not deal.  A similar circumstance was envisaged between de facto relationships, and relates to 
proposed section 205ZH.  The difficulty arises in the circumstances I have outlined in which no application is 
pending in the Family Court pursuant to the Family Law Act.  That difficulty can exist in a number of instances.  
For example, if spouses were to divorce and an application for property settlement was not brought in time, I 
note that there are provisions that would apply outside that time frame. 

Hon Peter Foss:  It is basically 12 months.  

Hon NICK GRIFFITHS:  Without referring to a particular section, I understand that the period is 12 months after 
the divorce.  However, people can fall through the cracks in some circumstances.  The former spouse - in this 
case a de facto partner - can sometimes miss out, and there needs to be a remedy.  I have given the matter some 
thought.  I have taken advice.  I have conferred with the Attorney General’s advisers.  Frankly, it is difficult to 
say what the remedy should be.  There are a number of alternatives.  One alternative is canvassed on the Notice 
Paper, which we will perhaps debate later.  The Government believes that the appropriate remedy when matters 
fall through the cracks is the one that currently exists, which is to make an application under the Inheritance 
(Family and Dependents Provision) Act.  In that context, I note that it would be an application to the Supreme 
Court, but we are dealing with matters of intestacy and the Administration Act. 

Hon Peter Foss:  It is interesting that we will now get a separation between the two sets of proceedings.  

Hon NICK GRIFFITHS:  It is interesting.  In these circumstances, I am pretty sure that an inheritance 
application in the Supreme Court would be by way of an originating summons.  Some would argue that those 
procedures are not as strenuous as the procedures of the Family Court.  

Hon Peter Foss:  It is not cheap, though.  

Hon NICK GRIFFITHS:  One could argue that proceedings in the Supreme Court by way of originating 
summons under the Inheritance (Family and Dependents Provision) Act may well be cheaper than proceedings in 
the Family Court.  There are variables in every case and different procedures apply.   

Hon Peter Foss:  It is mainly affidavit evidence. 

Hon NICK GRIFFITHS:  As Hon Peter Foss pointed out by way of interjection, it is evidence in chief by way of 
affidavit, along the same lines as the Family Court.  The procedures vary.  That is considered to be the 
appropriate way to deal with the matter.  Section 7 is the relevant section of the Inheritance (Family and 
Dependants Provision) Act.   
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Other jurisdictions in Australia have considered this issue and deal with it in a number of ways.  I am advised 
that no provision is made for de factos in the distribution of intestate estates in Tasmania.  In New South Wales, 
a de facto partner can have the whole estate after a minimum qualifying period of two years, so that is tougher 
than what is proposed in this schedule.  The legislation in the Northern Territory is similar to that in New South 
Wales.  Queensland has a half-and-half set-up after five years.  Victoria recently enacted legislation touching on 
this issue and has a graduated approach.  There are a number of different approaches.  Essentially, the 
Government is of the view that it has put together the appropriate choice from a range of choices - which we will 
get to in due course during committee - namely, half after two years and the whole estate after five years.  It is 
difficult to cover every conceivable circumstance.  However, we have the capacity to right what may be an 
injustice under the provisions of the Inheritance (Family and Dependants Provision) Act.  It is difficult to see 
how someone who had a case under the Family Law Act, and had not had the matter dealt with, would fail under 
the inheritance legislation.   

The next issue raised relates to the definition of de facto.  I thought that term had been laid to rest. 

Hon Peter Foss:  We did not like it then.  

Hon NICK GRIFFITHS:  In the course of the passage of another piece of legislation, the Acts Amendment 
(Lesbian and Gay Law Reform) Act 2002, the House agreed to amend the Interpretation Act.  This occurred in 
the last session of the Parliament.  In dealing with the definition of de facto in that Bill, it is my recollection that 
I had proposed to move a similar definition to that set out in this Bill.  However, in the course of the debate, 
some amendments to that proposed amendment were made, and that is what is in the Interpretation Act.  The 
House may recall that those adjustments were made in the course of debate with Hon Peter Foss.  My 
recollection is that it was a matter of acceding to some propositions that were being put by the Opposition; 
otherwise, arguably, the Interpretation Act amendments would be what are proposed in the Bill.  

Hon Peter Foss:  You are not suggesting that I agreed to those? 

Hon NICK GRIFFITHS:  I am not suggesting Hon Peter Foss agreed to what is in the Interpretation Act now 
regarding the definition of de facto.  I am pointing out my firm recollection - the member can correct me if I am 
wrong - that adjustments were made at his suggestion, although not substantive adjustments.  

Hon Peter Foss:  What I am proposing now is not of a substantive nature, but it is consistent with trying to 
improve the Bill.  

Hon NICK GRIFFITHS:  I note the point.  It is not something the Government proposes to accede to, but no 
doubt we will discuss that during committee.  The current definition of de facto refers to a marriage-like 
relationship and deals with factors being indicators.  The crucial point is whether it is a marriage-like 
relationship, and indicators are matters that would be taken into account.  The propositions advanced by Hon 
Peter Foss earlier in the debate were interesting.  However, our views on them can differ.  These indicators and 
this treatment of de facto, marriage-like relationships are consistent with the treatment given them in other 
jurisdictions.  I refer to the commonwealth social security Act and legislation in New South Wales and Victoria.  
Hon Peter Foss expressed an interest in going back into private practice and becoming engaged in a 
constitutional challenge acting for a wealthy person who had - 

Hon Frank Hough interjected. 

Hon NICK GRIFFITHS:  A by-election would not cost much. 

Hon Peter Foss interjected. 

Hon NICK GRIFFITHS:  I suspect that a client would have to part with some of it if he took the challenge to the 
High Court.  I note the emphasis on lots of money.  If I understand the point Hon Peter Foss made, he suggested 
that we were in some way creating a marital status that would impede on that covered by the Commonwealth.  If 
a very wealthy person emerged who wanted to pay Hon Peter Foss, good luck.  The Bill will not create a status.  
This legislation provides obligations that flow from an existing status that can be ascertained by reference to the 
definition. 

Hon Peter Foss:  I am saying that you will have to argue it in the High Court. 

Hon NICK GRIFFITHS:  It will be a very interesting debate in the High Court.  I wish Hon Peter Foss good 
luck.  It is interesting that although other States have legislated on de facto matters, that client has not emerged.  
Perhaps no-one has become aware that Hon Peter Foss is very keen to go to the High Court and debate the issue!  

The Bill deals with notification in clause 47. 

Hon Peter Foss:  We moved that amendment in the other place. 
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Hon NICK GRIFFITHS:  The issue was raised and I am making the observation that it was dealt with.   

Hon Giz Watson referred to superannuation.  Superannuation will be dealt with in this Bill in the same way it is 
dealt with now under the Family Law Act.  Essentially, the Bill contains many clauses that provide for de facto 
relationships that the Family Law Act provides for marriage relationships.  I refer to provisions in this Bill that 
are along the same lines as sections 75 and 79 of the Family Law Act; albeit, there are more numerals and letters 
after them in the Bill; for example 205ZD.  

Hon Giz Watson asked about proof should a breach of a contravention order occur.  Reasonable excuse must be 
on the balance of probabilities; that is, a person who is defending an application from a person accused of being 
in breach of a contravention order must have a reasonable belief that can be established to the standard of the 
balance of probabilities.  That is consistent with the Family Law Act.   

Hon Giz Watson also raised the matter of indicators regarding de facto relationships.  The Commonwealth, New 
South Wales and Victorian legislation goes through the process of indicators.  Overall, this legislation is 
consistent with those statutes, but it is not word for word.   

Hon John Fischer expressed his views and his opposition to the Bill, and I understand his position.  

Hon John Fischer:  I hope you do.  This is a total smokescreen, and the way the Government has handled the 
matter has been abhorrent.  If the minister had the courage of his convictions, he would have stood outside with 
the other 3 000 people who protested against this Bill.  Neither the minister nor any other member of the Labor 
Party had the guts to do anything about it.  This is a smokescreen; it is about same-sex marriages and it is a rort.  
You are the minister for flim-flam.  

Hon NICK GRIFFITHS:  I was just commenting that Hon John Fischer had spoken on the Bill and expressed his 
opposition.  He has again repeated his opposition to the Bill in a colourful way and I thank him for making clear 
his opposition to the Bill to me and to the House.  I thank him for his colourful comments and I assure him that 
we are not like the other place.  I do not mean to be disparaging of the Legislative Assembly, but I understand 
that members were asked to withdraw the use of the word “stupid” in reference to another member.  I would not 
call another member stupid, but it is rather strange.  I should not comment about how they deal with matters in 
the other House.  However, they always pride themselves on being tougher and rougher than we are, and it 
seems that they might have lost their touch recently.   

Hon John Fischer:  Perhaps if you and your members were a little tougher, you would have been out there in 
front of 3 000 people expressing your view to the voters of Western Australia instead of being extremely quiet 
when the Bill was second read in this place.  

Hon NICK GRIFFITHS:  I am glad the member is enjoying himself and I am also glad that he is speaking during 
the main part of the proceedings so I will not have to stay up too late and listen to a long adjournment debate.   

Hon Louise Pratt also spoke during the second reading debate, and I thank her for her observations.  In 
particular, I thank her for reminding us that part of the Liberal Party in the previous Parliament was very 
concerned to have matters of de facto property relationships dealt with in the Family Court, notwithstanding 
utterances to the contrary.   

Notwithstanding the heartfelt interjections of Hon John Fischer and Hon Frank Hough, I commend the Bill to the 
House.  

Question put and a division taken with the following result -  

Ayes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  

Noes (12) 

Hon George Cash Hon Peter Foss Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Norman Moore Hon Bruce Donaldson (Teller) 

Question thus passed. 

Bill read a second time. 
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Committee 

The Deputy Chairman of Committees (Hon Barry House) in the Chair; Hon Nick Griffiths (Minister for Racing 
and Gaming) in charge of the Bill. 

Clause 1:  Short title -  

Hon PETER FOSS:  I do not intend to spend a lot of time on this Bill in committee, because most of the major 
issues have been canvassed, and also because it is up to this Government to hang on its own legislation.  It is not 
our job to try to fix up something that is unfixable.  The changes that we require to this Bill are so fundamental 
that we in opposition could not attempt to reconstruct the legislation.  However, I intend to move an amendment 
that is on the supplementary notice paper and that picks up an injustice that is worked by the legislation, taking it 
as a demurrer on the basis that we are assuming that all the arguments put by the Government are correct, and we 
are merely pointing out where the Government has got it wrong.   

There is definitely a problem with the proposed amendments under the Administration Act, because in its 
attempt to right what it considers to be an injustice, the Government will create an even greater injustice.  I am 
disappointed to hear that the Government will be resisting that amendment.  I hope other members in the 
Chamber will be more supportive.   

I had hoped that we would have the opportunity to discuss the definition of de facto, because that would have 
addressed some of my concerns.  I think that, quite unwittingly, that definition, which has been put in the 
Interpretation Act and has been used in all of this legislation - which is a cheap and nasty way of doing things - is 
poorly drafted, because it brings in a lot of things that the Government had no intention of bringing in.  I am sure 
the Government never intended to pick up multiple relationships.  It never intended to pick up relationships 
which in ordinary parlance would never be called de facto relationships or seen as marriage-like.  However, the 
particular way in which the words have been put together has expanded the ordinary meaning of the words 
“living in a marriage-like relationship” rather than merely providing a series of guidelines to the court of matters 
that it could take into account.  In particular, there is a problem with multiple relationships, because I do not 
think that multiple relationships seem actively to contemplate multiple de facto relationships at the same time.  
The legislation does not talk about past de facto relationships; it talks about de facto relationships.  De facto 
relationships seem to indicate current de facto relationships.  Therefore, the legislation actively says that people 
may have multiple de facto relationships. 

I can certainly understand the concept of a de facto relationship occurring while a de jure relationship is in 
existence.  We would not be dealing with very much of a mischief if we did not contemplate that situation, but 
not where a person is in both relationships at the same time.  The only place where that is not allowed is in the 
Administration Act.  That is the only legislation that picks up the concept of being disentitled if there is a 
husband and wife relationship and the man continues to live with the wife.  However, it does not seem to pick up 
the concept of living with multiple de factos at the same time.  It seems extraordinary.  Why can we not put this 
beyond doubt?  It is a matter of clarity.  At the moment, the legislation is clearly contemplated on the basis of 
multiple de facto relationships.  I keep being told that we are talking about couples and that there can be only 
two people in a couple.  However, the legislation contemplates multiple couples.  It is a problem and not 
something that we should encompass.  

However, the opportunity to address that problem does not arise because the provision is contained in an Act.  
Therefore, the opportunity to alter that definition is not available to us.  I regret that the Government is not 
prepared to do anything about that.  Let that be on its own head.  It is not for us to try to fix the Government’s 
legislation.  We can do our best to point out these matters and to try to help as much as we can by providing 
drafts on how the legislation can be improved while maintaining what the Government seeks to achieve, but one 
can only lead a horse to water, one cannot make it drink.   

I do not see the Chamber being involved in a lot of divisions on this legislation.  I do intend that the Chamber 
divide on the first clause to indicate that we do not support the Bill.  I do not intend to divide at all on part 2 
because we support part 2.  However, it is inappropriately placed in this Bill.  It is unfortunate to put a measure 
such as that in the Bill, but it is there and we certainly do not have any problems with it.  We have problems with 
part 3, but part 3 is a bit of a mixed bag.  Having done what we have done elsewhere, the part contains matters 
that need to be in it.  We do not like the idea of providing for children of same-sex couples who have been 
adopted or born as a result of in-vitro fertilisation; but, if it is to be done, it is appropriate that the people 
involved should have responsibility.  Therefore, although we do not like the fundamental principle that underlies 
the part, the mischief of it is in an Act that has been passed by this Parliament.   

The mistake has been made.  We reiterate that we think it is a very sad and stupid mistake that this society will 
pay for in decades to come.  Nevertheless it has been done, and we should not aggravate the situation by not 
providing for the children of those couples.  We will not vote against that, although we may vote against some 
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significant part of the legislation.  In the Acts Amendment (Lesbian and Gay Law Reform) Bill 2001, each part 
had a sensible clause at the beginning that we could vote against, whereas this Bill does not contain such a 
sensible clause.   

On some of these parts I might nominally call a division on the first clause, even though that clause does not 
make much sense because it has no particular bearing on the matter.  I will do that merely so that the division 
will record that that is one of the parts the Opposition does not particularly like and it is taking the opportunity to 
indicate that.  Anybody reading the record might find it a little hard to understand why the Opposition did this if 
they had not read what I had said about the first clause.   

The Chamber will probably pass through this Bill fairly quickly; certainly so far as my contribution is concerned.  
However, I would not want to give the impression that, in doing so, the Opposition accepts any part or principle 
of this Bill.  The Opposition is totally opposed to it, and the message is there.  There is not much to be served by 
dealing with the matter in detail when the whole Bill is anathema to the Opposition, and there does not seem to 
be much point in telling the Government that a thousand million times.  I will confine myself to those matters 
where, leaving aside the Government’s own philosophy, it has got it sadly wrong.  Where I think the 
Government is doing a gross injustice, I will raise the matter and seek the support of the Chamber.  

Clause put and a division taken with the following result - 

Ayes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  

Noes (12) 

Hon George Cash Hon Peter Foss Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Norman Moore Hon Bruce Donaldson (Teller) 

Clause thus passed. 

Clauses 2 and 3 put and passed. 

Clause 4:  Section 5 amended - 

Hon PETER FOSS:  This part has nothing to do with the rest of the Bill.  Its essential aspect is to try to bring the 
Family Court Act in line with the commonwealth provisions relating to legitimate children.  From time to time 
the Commonwealth has made changes to its legislation and we have brought our Act into line with its Act.  I 
note that there is also the Child Support (Registration and Collection) Act, and we occasionally have not brought 
ourselves into line with that Act.  At one stage the Commonwealth got itself in a total and complete twist and for 
four to five years the child support arrangements were utterly and completely disastrous.  They have now been 
fixed, and although I would not say they are good, they are certainly a lot better than they were in that period. 

Generally speaking this clause attempts to achieve some consistency.  I do not purport to know a great deal about 
family law, but people who practise in that area say that although the theory of these changes is fantastic and 
they thoroughly agree with them, in practice they have made no difference whatsoever.  That is probably why we 
should not mind making these amendments, because they will make absolutely no difference whatsoever.  
However, at least they will mean that only one set of laws need be considered, irrespective of whether a child is 
or is not a child of a marriage.  If I recall correctly, I believe I was the minister who gave the instructions for this 
amendment to be made.  It would be therefore somewhat inconsistent of me not to support it now.  The intent of 
the clause is to ensure there is a clear consistency between the exercise of state and federal jurisdictions in the 
Family Court of Western Australia, and I support the entire part 2. 

Hon NICK GRIFFITHS:  I thank the member for his observations.  This is the second occasion in two days that 
the Government has decided to go along with what the previous minister proposed. 

Clause put and passed. 

Clauses 5 to 28 put and passed. 

Clause 29:  Section 5 amended - 

Hon PETER FOSS:  This clause is a bit of a mess.  I do not intend to go through and pick out the bits that are 
sensible and the bits that are not sensible.  I reiterate, firstly, our basic opposition to the whole concept of this 
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matter being dealt with by the Family Court and, secondly, the absolutely mad way in which the Government has 
gone about doing it.  Leaving that aside, I have made that point adequately.  Even within part 3 there are some 
parts of the principal Act that I do not have a great problem with either.   

Again, I do not think it is worth our while going into why they are acceptable.  I will give an example.  I do not 
have a problem with division 3A, which is within part 3 of the Bill but which will be division 3A of the principal 
Act.  However, I do have a problem with some sections of part 5A, which is in part 3, because of the extent to 
which it recognises certain types of de facto relationships.   

Some other things also do not quite fit in.  There has been a bit of integration between the two Acts.  There are 
bits that are not inherently wrong; they are just wrong to the extent that we believe they should not be in the Act 
or should not apply to those types of relationships.   

I intend to call a division on clause 29, which has absolutely no relevance whatsoever to anything other than it 
happens to be the first clause in part 3.  It is not that I have any particular objection to clause 29 or that I 
particularly accept any other part of part 3; it is just that it does not seem sensible to divide on every clause.  
However, the Opposition will call a formal division on this clause to record that it does not accept this clause.   

Clause put and a division taken with the following result - 

Ayes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  

Noes (12) 

Hon George Cash Hon Peter Foss Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Norman Moore Hon Bruce Donaldson (Teller) 

Clause thus passed.   

Clauses 30 to 52 put and passed.   

Clause 53:  Section 44 amended - 

Hon PETER FOSS:  The Opposition supports this part.  It includes some provisions that we do not think should 
be enacted.  That is a result of provisions in another Act that are also dealt with in this legislation.  After the error 
in the other Act was made, the Government had to legislate appropriate provisions in this Bill.  Apart from the 
difference of opinion over the definition of the word “parent”, we would have supported these changes anyway.  
The changes are being made to ensure consistency with the Family Law Act.   

Clause put and passed.  

Clauses 54 to 75 put and passed.  

Schedule 1, clause 1 - 

Hon PETER FOSS:  We now move away from the Family Law Act.  I note that Ms Petersen, the adviser, has 
with her the entire Family Law Act.  It shows that good preparation often means that it does not have to be used!  
I hope that she has also brought the Administration Act, because that is the one on which we will spend some 
time.  She is reaching for it now.  It has been argued - I certainly accept it - that there is a degree of unfairness in 
the way people in de facto relationships conduct themselves towards each other.  We have said all along that we 
accept that basic principle, and we accept that the law must change to deal with it.  We would not have picked 
this particular method, but that is the decision made by the Government.  However, the Government must always 
be careful when it amends a law to redress an injustice that it does not thereby create another injustice.  It is 
always easy to pick out an example, flog it to death and say that that example shows how unjust the particular 
legislation will be.  I will use such an example because I think it is a fair one.  I do not think it is an unusual way 
in which de facto relationships come about and fall into place.  Many - although not all - people in de facto 
relationships are non-English speakers.  To a large extent, that is due to the fact that one or the other is a Roman 
Catholic and does not believe in divorce.  A person has separated from his husband or wife and gone to live with 
someone else, but because that person does not believe in divorce, divorce proceedings are not commenced.  
Therefore, nothing is done with regard to property settlements.  
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It is not unusual for couples to separate and go nowhere near a divorce court.  Often, that is the very reason that a 
de facto relationship occurs.  A person separated from his partner cannot marry again because he is not divorced.  
The reason he is not divorced is because the church or one of the parties does not approve.  We all know there is 
nothing to stop people from getting divorced.  It may not stop me or other members, but it may stop other 
people.  To some people, it is crazy to live in sin because people are not prepared to get divorced because the 
church does not approve.  That is the reality.  I am sure members have been contacted by people in those 
circumstances. 

Another circumstance involves couples who work hard, buy a house, pay off a mortgage, raise children and put 
them through school, and after the children leave home find they are not interested in one another.  It happens.  
Couples are often kept together by the joint effort of getting where they want to go and raising children.  Often, 
when people get to the stage of life when, at long last, they can sit back and enjoy the fruits of all their work and 
coast for a bit, they separate.  I admit that many males are interested in finding a younger female.  It is a sad 
thing but it is not an unheard of occurrence.  Some men have a tendency for a wandering eye when they are 
going through a midlife or later crisis.  I hear comments from behind me.  I am not saying that is right; it is 
reality.  Many partings can be perfectly amicable.  A husband often leaves and the wife stays in the house, 
continuing to be supported by the husband.  A person might say that is crazy, why do they not do something 
about it?  A lot of people do not like going anywhere near a court.  Some people believe the status of marriage is 
an important thing to have even if couples do not live together.  It may sound crazy, but it is often the reality.  I 
am not talking about whether people should do it, but what they do.  The sorts of examples I have given are not 
exaggerated or extreme.  It can always be said that in a marriage, or a partnership of any nature, the hard time is 
in the early years.  The first 30 years are the toughest because that is when people pay off a mortgage, struggle 
for position and bring up children without the benefit of the higher earnings that come later in life.  That is the 
hard time.  The later years are the ones that people expect to enjoy the fruits of their labour. 

Under the Bill as it emerged from the other place, a person has two years before he loses one-half of his property 
if his spouse dies.  I know a lot of people who, even after 10 years, have not brought divorce proceedings.  Many 
people in those circumstances do not bring proceedings within two years.  In five years, it is the end - out!  The 
minister has said that people need only go to the Supreme Court and make an application.  If that were the 
solution, we do not need this amendment at all.  A de facto partner could make an application at the court under 
the Inheritance (Family and Dependants Provision) Act immediately.  Any injustice has been remedied by the 
gay and lesbian law reform legislation.  If that is a suitable remedy, we have it.  Why does the Government want 
to make the spouse have to do it?  Women often spend 30 years of their lives establishing a home and raising 
children.  Once in their 50s, some husbands decide that their wives are a bit fat and uninteresting and leave to 
find a younger woman.  Such a man may stay with a new woman for five years and then die.  Under those 
circumstances, a woman can go to court.  There may be circumstances under which a person will need to go to 
court.  Even under the current situation, people occasionally need to go to court.  Nobody says that the 
Administration Act is perfect but, generally speaking, it does not do too badly.  To a large extent, it provides 
similarly to a well-drawn, sensible will.  However, I do not think this legislation is sensible.  I will move the 
amendment standing in my name in a moment, but that is not the end of the matter.  Members can still do what 
the minister says should be done if they do not like it.  However, I have tried to come up with a formula that I 
believe better represents a fair deal, given that it is the early years in particular that are the tough ones.  I have 
not even tried to weight that in the amendment; I have just said that the de facto partner will share with the 
husband or wife in the proportion that the time that the person has been in a de facto relationship bears to the 
time the husband or wife has been married to the intestate. 

If one had to pick a rule of thumb and said, “All right, you have been married for 30 years and in a de facto 
relationship for five years.  Why shouldn’t the ratio be 30 to five?”, what is wrong with that?  If one must find a 
rule of thumb, why not that?  Do not tell me that the situation is worse in other States.  Do not tell me that New 
South Wales does something.  This is Western Australia, and we, as legislators, have an obligation to make sure 
the legislation is fair.  The fact that it might be done unfairly in another State will never justify it being unfair 
here.  It is said that it is better to be ultimately right than consistently wrong.  If we accept this legislation, we 
will be consistently wrong.  Therefore, I would like to move that we be ultimately right.  I move -  

Page 102, line 12 - To delete the words “one-half of” and insert -  

share with the husband or wife in the proportion that the time that the person has been in a de 
facto relationship bears to the time the husband or wife has been married to the intestate 

Proposed subsection (2) will therefore read -  

If the intestate dies leaving a husband or wife and a de facto partner, then where -  
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(a) the de facto partner and the intestate lived as de facto partners for a period of at least 2 
years immediately before the death of the intestate; and 

(b) the intestate did not, during the whole or any part of that period, live as the husband 
or wife of the person to whom he or she was married, 

the de facto partner shall be entitled, to share with the husband or wife in the proportion that the time 
that the person has been in a de facto relationship bears to the time the husband or wife has been 
married to the intestate . . .  

The other provisions will fall away.  I am not proposing a reactionary, unfair, extreme, left or right point of view.  
This has nothing to do with politics; this is to do with being fair.  Frankly, the rule of thumb that is currently in 
the Bill, although it is better than what we had, is unfair, and I cannot accept it.  Therefore, I urge the 
Government to consider this amendment. 

Hon NICK GRIFFITHS:  The issue was raised last night.  I did consider it.  I have considered this amendment.  I 
have conferred.  I am able to say, therefore, that the Government has reconsidered the issue and considered the 
amendment.  This is a solution.  What the Government proposes is a solution.  Each of the propositions is 
arbitrary.  None of them is perfect.  I argue that the Government’s position should be preferred because, 
arguably, it gives a greater degree of certainty.  It is a solution for the wellbeing of our society.  It is better than 
leaving matters alone.  We have a solution: two years for half and five years for the whole.  There is the 
safeguard of the Inheritance (Family and Dependants Provision) Act.  We are dealing with circumstances in 
which part of the estate is intestate.  People may make wills and cause somebody to be left out.  There are many 
instances involving people who were married and somebody is left out.  When concluding the second reading 
debate I gave the example of the person who was separated, then divorced, but failed to bring an action within 
time.  That person would have the capacity to seek leave to bring proceedings out of time - I understand the law 
has developed somewhat in that context - but he or she would still have to take an active step in the Family 
Court.  The Government’s view is that what is being proposed is a solution.  It is a solution consistent with what 
occurs in part in other jurisdictions.  Each State that has grappled with the issue seems to have a different 
solution to this problem, but the Government has decided that the appropriate solution is that which is included 
in this legislation.  It is not perfect.  It would be inconceivable that someone with a good claim under the Family 
Law Act, if proceedings were pending, would not succeed under the Inheritance (Family and Dependants 
Provision) Act.   

Amendment put and a division taken with the following result -  

Ayes (12) 

Hon George Cash Hon Peter Foss Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Norman Moore Hon Bruce Donaldson (Teller) 

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  

Amendment thus negatived.  
Hon PETER FOSS:  Amendment No 4/S1 now falls away but I will persist with amendment No 5/S1.  If this 
amendment is passed, we will have a situation in which the intestate property will be split half-and-half.  That 
will always be the case; there is never a total disentitlement.  This mitigates it to some extent.  I do not like the 
idea that, under this provision, the spouse of the intestate would get nothing after five years.  The situation 
should be half-and-half, and if a person does not like that, he can go to court and ask for an order under the 
Inheritance (Family and Dependants Provision) Act.   

I move -  

Page 102, lines 17 to 27 - To delete the lines. 

I clarify for members that I will divide on this amendment and the third reading, but I do not intend to divide on 
anything else. 

Hon NICK GRIFFITHS:  I note the comments that have been made.  The arguments for and against are the same 
as those for the previous amendment.  
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Amendment put and a division taken with the following result - 

Ayes (12) 

Hon George Cash Hon Peter Foss Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Norman Moore Hon Bruce Donaldson 
(Teller) 

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Ed Dermer Hon Nick Griffiths Hon Jim Scott Hon Kate Doust (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  

Amendment thus negatived. 
Hon NICK GRIFFITHS:  I move -  

Page 103, line 21 - To insert after “of” the word “surviving”. 

If both this and the following amendment are carried, the heading to the fourth schedule to the Administration 
Act will in part read -  

rights in respect of dwelling houses. 

At the moment it reads -  

rights of surviving spouse of intestate as respects to the matrimonial home.   

The amendments almost verge on Clerks’ amendments. 

Amendment put and passed.  

Hon NICK GRIFFITHS:  I move -  

Page 103, line 22 - To delete “to”. 

Amendment put and passed.   

Schedule 1, clause 2 - 
Hon NICK GRIFFITHS:  I move  - 

Page 104, line 1 to page 105, line 16 - To delete the lines. 

Hon Peter Foss:  It is only part of a schedule. 

Hon NICK GRIFFITHS:  It deletes the definition of de facto as contained in the Interpretation Act, which was 
the subject of other legislation passed earlier this year. 

Hon PETER FOSS:  The definition, which is now in another Act, is a stupid definition and could have been 
much better worded.  I am disappointed that the Attorney seems to be so obdurate on these matters.  It seems that 
once he has taken a point of view he cannot possibly step back and make any change whatsoever, apparently due 
to a matter of honour or false pride.  I think the definition could be made clearer and it is a shame that will not 
happen.  

Amendment put and passed. 

Schedule 1, clauses 1 and 2, as amended, put and passed.  

Schedule 1, clause 3 put and passed. 

Title - 

Hon NICK GRIFFITHS:  I move - 

Page 1 - To delete “and the Interpretation Act 1984”.  

The Bill does not amend the Interpretation Act.   

Hon Peter Foss:  It is required under standing orders to be amended. 

Hon NICK GRIFFITHS:  The amendment will make the content of the Bill consistent with the description in the 
long title.  
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Amendment put and passed. 

Title, as amended, put and passed. 

Bill reported, with amendments and an amendment to the title. 

Leave granted to proceed through all remaining stages at this day’s sitting. 

Report 

Reported of Committee adopted.  

Third Reading 

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [9.41 pm]:  I move -  

That the Bill be now read a third time. 

HON PETER FOSS (East Metropolitan) [9.42 pm]:  I am sad to say that nothing happened during the 
committee stage of the Bill to make it more acceptable, not even in the minor edges of insignificant detail where 
one might have expected the Government to make some concessions.  The Government has dealt with this Bill in 
its typical high-handed manner - I am referring to the minister in the other place rather than the Minister for 
Racing and Gaming.  I accept that the Minister for Racing and Gaming has been his usual courteous self; 
however, he is not a free agent.  The high-handed manner of this Government is clearly seen in the way in which 
a minister in the other place lightly dismissed the matters that were properly considered in this House, which is 
not an unusual occurrence.   

This legislation is ill-conceived.  It is flawed from the beginning because of the strange definition that has been 
put in the Interpretation Act.  The legislation deals with an area that should have been capably handled with 
some agreement.  However, it was done in a way that led to conflict.  The Government wants to cause angst and 
anxiety among certain parts of society.  It seems to delight in offending people’s sensibilities.  So be it.  I am 
sure that in the future, the people will indicate that they have those sensibilities.  That is the way this 
Government likes to operate.  This is a typical example of the way this Government has legislated.  I am 
disappointed that a matter that could have had a considerable degree of agreement and could have enjoyed a 
certain amount of support has failed to get that agreement and support.  If that is the way the Government wants 
to conduct itself, so be it.  However, it cannot expect us to support it.  We will oppose the third reading stage and 
divide.  

HON FRANK HOUGH (Agricultural) [9.45 pm]:  One Nation totally opposes the Family Court Amendment 
Bill.  I find it disappointing that in my first year in this Parliament I have seen Bills put through by the use of 
what I suppose we could call marshmallow thuggery -  

Hon Ljiljanna Ravlich:  That is a contradiction in terms!   

Hon FRANK HOUGH:  I would say that in using those words I am right on the mark. 

Hon Nick Griffiths:  If this was the Legislative Assembly that would be considered unparliamentary language! 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members!  

Hon FRANK HOUGH:  Thank you, Mr Deputy President, because the marshmallow thuggery is coming out 
again, and I will have to go to the Department of Consumer and Employment Protection if they continue to carry 
on like that.   

In the year or so that I have been a member of this Parliament, members of the Government must have felt their 
stomachs turn when they voted for some of these Bills.  However, I guess Caucus tells them what to do.  I do not 
know how many government members are in Caucus, but even if a member were to win a vote by one in Caucus, 
outside of Caucus the vote has to be 100 per cent.  Therefore, one never knows what the real vote is.  Hon 
Ljiljanna Ravlich can screw up her nose, but at the end of the day there has to be give and take.  My experience 
of the Labor Party is that it is all take.  There has not been one bit of give in the time I have been in this place.  
The Clayton’s charade that the Labor Party has put up on every one of these Bills is absolutely rubbish, yet we 
tolerate it and debate these Bills anyway.  I do not know why we take part in this Clayton’s charade, but 
ultimately 16 beats 15, or 15 beats 13.  That is why I am disappointed.  This Bill and many other Bills should 
never have come to this place.  If they had gone to a citizens initiated referendum they would have been 
crumpled up and thrown back in the Government’s face, and it would have been embarrassed.  However, we 
have had to sit here and tolerate it.  My family and friends have asked me how can I be involved in the rubbish 
that has been dished up to me.  I have said that we are in opposition, and 16 beats 15 and we have to accept it.  
When I was a kid I hated sago, pumpkin and tripe, but I had to eat it because that was what I was given.  Talk 
about the tripe that I have been given since I have been in this place!  The reason I stopped eating tripe was that 
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it made my hair curl.  As members can see, since I have been in this place I have been given so much tripe that 
my hair is starting to curl again!  The rubbish and tripe that we have had to put up with has been so hard to 
swallow that I have had indigestion.  Tonight I have indigestion again.  One Nation totally and utterly opposes 
this Bill. 

Question put and a division taken with the following result - 

Ayes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Ed Dermer Hon Nick Griffiths Hon Jim Scott Hon Kate Doust (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp 

Noes (12) 

Hon George Cash Hon Peter Foss Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Norman Moore Hon Bruce Donaldson (Teller) 

Question thus passed. 

Bill read a third time and returned to the Assembly with amendments. 
 


